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Introduction

1. The Meeting House brought to mind the Quaker tradition of showing concern for all participants in crime - the victims, the criminals, the community, the police, the legislators, and the judiciary. In particular, the reproduction of the tapestry hanging on a wall commemorated the work of Stephen Grellet (1753-1855): he followed the legendary John Howard in a travelling ministry to the incarcerated of all kinds in Britain and other countries of Europe. In the process, he persuaded Elizabeth Fry to work in Newgate prison in London. 
2. The locality too, had penal associations from the name of Mr William Eden MP, later Lord Auckland (1745-1814) after whose brother George, the Viceroy of India, the suburb and the City were named. William was one of the late 18th century trio, with the legendary jurist Sir William Blackstone and Sir Charles Bunbury MP that was appointed to implement the drastic reform of British prisons.
3. For the pedigree, the Auckland/ Bay of Plenty Monthly Meeting is known directly for its occasional contact with prisoners in Mt Eden Gaol - especially at Christmas - and for the support it has given and continues to give to the Alternative to Violence Programmes (AVP) (cf. Dyer, 2009). Also, it so happened that in 1985, an elderly Quaker of this Meeting, Margaret Lewis, enabled Judge Fred McElrea to initiate the scheme for restorative justice on which he had been working. She had been the victim of a street robbery, and she wanted to give the offender a piece of her mind, and her support.

4. Not generally known is the fact that in 1953 Quaker Margery Fry, Secretary of the Howard League in Britain put the case for the support and compensation of victims of crime. Quaker Ruth Morris (1974) in Canada was the pioneer in the scheme of transformative/restorative justice to challenge the archaic prison system and also give victims their say in court. From the 1990s, others became active in various capacities in organisations for victim support here in New Zealand and abroad.
5. Until recently, Quakers in this country have said little about the prison system as a whole, but in Britain and the United States, they have not spared the authorities criticism for their cruelty and neglect. Here, in the main it was the Anglicans, Catholics, and Salvationists who promoted prison reform. Now there is the prospect of all denominations uniting under the newly formed Robson/Hanan Trust to draw attention to the cause (Recap Newsletter # 74 May 2010 - http://www.rethinking.org.nz/Print_Newsletters/Issue_74.pdf - accessed 25 May 2010).
6. The public meeting in Auckland was planned in the hope that it might affect the passing of the Sentencing and Parole Act - the so-called ‘Three-strikes Act’. (The particular Act was chosen as the exemplar of the case for penal reform, because it brought the vengeful and retributive drive of its supporters to the fore). But events overtook the organisers: Parliament passed the Act with urgency on the 4th May by 73 votes of National Association of Consumers and Taxpayers (ACT) against 68 of the other parties combined. 
7. Yet the proceedings might not necessarily be a waste of time, because before long, action will have to be taken in the name of justice and common-sense to repeal the Draconian measure.
8. The case for prison reform has two themes, the legal and the criminological.
The Legal theme 

9. Professor Brookbanks gave the main legal arguments against the ‘three-strike’ measure, viz:

· the removal of judicial discretion that takes proportionality into consideration when sentencing

· increasing the power of the prosecution in selecting the most serious category of offences under which offenders will be charged

· increasing the number of cases on trial, because offenders will be unable to gain benefit by pleading guilty

· increasing the number of cases on appeal, because they will have nothing to lose. and

· increasing disruption in prisons because, without prospect of parole, inmates have no incentive to conform to rules.

10. There is the further point that having the same person in the role of Minister of Corrections and Minister of Police, and the Police responsible for promoting the Act, removes the constitutional safeguard against the authoritarian use of power.
11. The Government gave no reason for the transfer of departmental authority, but it is safe to assume that it was because the Minister of Justice heeded the advice of his own Ministry about the iniquities of the proposed legislation. 

12. For example, after sponsoring a top-level seminar on the causes and remedies for crime (cf. Maxwell, 2009), the Ministry said: 

‘…the deterrent effect of the three stage regime is uncertain. The proposal will add substantial direct costs to the justice system without creating any significantly improved outcomes in terms of reducing drivers of crimes, improving social outcomes or reducing reoffending and victimisation’ (Law and Order Committee, Explanatory Notes, 2010, p. 14). 
The criminological theme

13. At the outset, I am not so unrealistic as to deny that some prisoners are incorrigible, but they are small in number, and the strictures recently imposed are unlikely to induce them to modify their behaviour. 
14. I shall open with definitions of best practice and blind belief, and then set out the facts of the present futile extravagance on prisons, and raise questions about their ideological underpinnings. 

15. For some unexplained reason, the prison system in the United States seems to be the model to which our politicians are devoted, regardless of its sophisticated savagery.
16. The joint 1999 publication by the International Criminal Law Association Committee Member Mark Sherman and Quakers Laura Magnani and Bonnie Kerness documented a number of leading cases of the ‘cruel, inhuman or degrading treatment or punishment’ of prisoners that, in their view, were tantamount to the practice of torture. These included:

·  the punitive violence and brutality of staff in the specially created super-maximum institutions and control prison facilities
· the indefinite and arbitrary solitary confinement
· prison overcrowding
· prison rape and sexual abuse by inmates on each other and guards on inmates
· the poor treatment of the mentally ill in prison
· the re-instatement of chain gangs as a form of punishment and harassment

· the introduction of electro-shock devices, such as stun belts, stun shields and stun guns that produced an eight-second powerful electric shock of over 50,000 volts to the kidney area, causing severe pain, incapacitation, and at times death or long-lasting injury for prisoners with health problems. 

17. Kerness and Ehehosi (2001) also published a volume of complaints from prisoners throughout the United States about the torture and human rights violations to which they had been subject. Kerness, Ehosi and Julia Lutsky (2001) followed up with a further publication, in the preface of which they commented that:

· prison administration is the cutting edge of authority
· without outside vigilance the prison becomes the breeding ground for vigilante violence of the worst kind imaginable
· under the mantra of “lock ‘em up and throw away the key” we have made sentences both mandatory and longer

· these abuses [also] exact [prices] from…. keepers who, if not brutal to begin with, soon become brutalized by the systematized violence’ (ibid, p, ii).
18. Before detailing the latest example of New Zealand’s worshipful adoption of the bad American prison system, it might be helpful to define the terms best-practice and blind belief that appear in the title of this commentary.

19. ‘Best practice’ is the phrase commonly on the lips of applied social scientists and policy makers. It also has the ring of Benthamite utilitarianism - the greatest good for the greatest number. By definition, it is:

‘a technique, method, process, activity, incentive or reward that is [thought] to be more effective at delivering a particular outcome.’

(http://en.wikipedia.org/wiki/Best_practice - retrieved 12/6/10).

20. ‘Blind belief’ is a set of assumptions used without critical examination, to justify a certain course of action over all others. To quote from theosophical sources, the trajectory runs from blind belief to reasoned knowledge, and enlightened faith. The latter ‘arises in the mind freed from passion and prejudices and engaged in the consideration of true, ennobling ideas’ (Theosophical Movement, 2003, 70, 3 - retrieved 9/6/2010 from http://www.teosofia.com /Mumbai/7303enlightened.html).
21. The American political scientist Marie Gottshalk (2002) first brought the contrast between the stages of blind belief and reason to my mind. She declared that ideology and politics frequently determine penal policy, with little regard to falling crime-rates or to the outcome of any remedial programmes with individual offenders. I shall invite you to go further to include the propagandists’ disregard of spiritual factors in bringing redemption.

22. Gottschalk (ibid), like other authorities before her, and since, commented that politicians and the public had ‘locked the experts out of the policy-making process, thus permitting populism to flourish’. Her review of five recent studies of the penal scene in the United States showed that successive administrations from the 1970s had gained power by imprisoning more offenders, lengthening prison sentences, and by making prison conditions harder. It also showed that, with little regard to the human, social, and financial costs, they created mammoth departments of corrections, at the expense of those of education, health, and welfare. 

23. For the record, Gottschalk (ibid) pointed out that between 1970 and late 1990 the number of prisoners in the United States had risen more than eightfold. The total in any one year was larger than the combined prison populations of France, Germany, and England. California was spending more on its prison system than on its two premier university systems. The country with five per cent of the world’s population, came to have about 25 per cent of the world’s prisoners.

24. The increase in the prison muster was not because there had been a massive increase in crime, but because the country had become smitten by the three-strike legislation of progressive severity. It caused the rate of imprisonment to quadruple, while at the same time the general population increased by only one third. In the words of Haney and Zimbardo (1998) the ‘counterevolution in crime and punishment ...moved so forcibly and seemingly inexorably…that it resembled nothing so much as a runaway train, driven by political steam and fuelled by media-induced fears of crime’. 

25. In March 2009, US Senator Jim Webb had a Bill before Congress to establish a national commission to review the entire criminal justice system, relating to which an editorial in The New York Times (30 March 2009) said:

‘Prisons are overcrowded…The United States has the highest incarceration rate in the world….The incarceration rate has been rising faster than the crime rate, driven by harsh sentencing policies like ‘three strikes and you’re out which impose long sentences that are often out of proportion to the seriousness of the offense. Keeping people in prison who do not need to be there is not only unjust but also enormously expensive, which makes the problem a priority right now ….in the last two decades,…state corrections spending soared 127 percent, while education increased only 20.1 percent…. [A] national consensus has emerged that the criminal justice system is broken’.
26. Robert Gangi (2009), executive director of the Correctional Association of New York that monitors prison conditions, was another to condemn ‘the experiment in mass incarceration’ that raised the nationwide prison population to nearly 2.4 million today from 300,000 in 1973. He said that there was no conclusive evidence of the policy enhancing public safety, but some to suggest that time in prison made people more prone to violence. It wasted billions of dollars a year, and it devastated the low-income minorities from which most prisoners came.
27. The ever vigilant Vera Institute of Justice clinched the case for prison reform on pragmatic grounds (Scott-Hayward, 2009). It commented that states throughout the US were obliged to reduce expenditure and seek efficiencies, because they were facing their worst fiscal crisis in years. At least 26 states had cut the budgets of their department of corrections, and were demanding lower rates of recidivism from probation and parole. It said ‘When deeper cuts are required, states will have to shift expenditures from costly prisons to far more economical investments in community corrections and confront controversial questions about which people really need to go to prison and how long they should stay. …Second only to Medicaid, corrections has become the fastest growing general fund expenditure… one in every 15 state general fund dollars now spent on corrections… At least 22 states have shut facilities, halted expansions, or delayed the opening of new facilities…Only those that have engaged in policy reforms that lowered their prison populations can take this step. .. [The latter] are taking advantage of the opportunity this crisis presents to invest in innovative, evidence-based options that have proven to cut correction costs while maintaining or even improving public safety’ (ibid, pp, 2, 3, 6, 7, &12).

28. Such options included repealing mandatory sentence provisions, increasing the number of prisoners on work release, reducing the number of parolees returning to prison because of minor technical violations, giving more parole for good behaviour, and expanding the category of prisoners eligible for parole if they have completed educational and remedial programmes.
The New Zealand offshoot
29.  Best practice would have the work of the Department of Corrections judged by its output, much in the same way that Corrections itself judges the work of the voluntary sector offering remedial, cultural, drug and alcohol, education, and anti-violence programmes. 

30. That criterion would have the Department made either to close many of its prisons or substantially improve their performance.

31. In its brief to the incoming Minister, the Department (2008a) disclosed that the reconviction rate of all prisoners within four years of release on parole was 68% (p.16). Perhaps to assuage the critics, it claimed the ‘reductions in re-offending [were] to a standard comparable with the best national systems in the world’ (ibid, p.11), without providing details of the international comparisons to which it referred. Certainly, it made no mention of the remarkable reductions in Finland that followed a changing penal policy (Workman, 2006). Nor did it give the slightest hint that its parole system was quite inadequate. 
32. The same report estimated it would have a total revenue of nearly $1 billion for the 2008/2009 financial year (ibid, p.9). It had allocated $682 million (70.7%) of this sum for prison based services, $124 million (12.9%) for the management of community services, and $100 million (10.4%) on offender rehabilitation.

33. It gave the average cost of keeping an offender in prison for a year currently as $90,746, as compared to $2,000 for community work, and $25,000 for home detention (mostly to cover costs of electronic surveillance).

34. The Department (2008a, p.36) reported that the expenditure on prisons had increased by 76.7 per cent since 1999, and it expected the costs would rise over the next 8 years to build four new prisons to meet increasing demand and to replenish or replace obsolete buildings. 
35. In a subsequent brochure, the Department of Corrections (2008b, p. 13) was sufficiently self-satisfied to declare that the ‘positive purpose of our work is to motivate offenders to turn their lives around in order to create safe society and help offenders avoid the waste of their lives and potential which imprisonment represents.
36. It was left for New Zealand Treasury (2009, p.7) to express its concern about the effect of rising expenditure in relation to the Government’s ‘enduring task of doing what it can to raise living standards and improve social outcomes’. With specific regard to the justice sector (the police, courts, and corrections), it pointed out that spending doubled in inflation-adjusted terms from 1994 to 2009. It attributed the increase, not to recorded crime rates, but ‘primarily to the decisions of governments’. 

37. Turning specifically to imprisonment, Treasury reported that the country imprisoned 150 per 100,000 in 1999, and 195 per 100,000 by 2009. It forecast the rate to be 225 per 100,000 by 2017.

38. The number ranked us fifth of all OECD countries, behind Mexico, the Czech Republic, and Poland, with the United States crowning all with 700 per 100,000 (ibid, p.41).
 
39. Treasury expected building prisons in this country to cost about an extra $913 million over the next decade, and running costs once they were built to add another $150 million a year (ibid, p.42). (There will be further financial costs from the loss of economic activity of those in prison, the cost of helping to maintain their families while they are there, and so on - to say nothing of the debilitating effects of imprisonment on prisoners, their families, and sometimes on prison staff.)

40. No doubt respecting the convention that one Ministry hesitates to criticise another, Treasury (ibid, p. 43) was content to make just a passing comment on the poor outcome of imprisonment as a factor in reducing crime. It considered that ‘investing in reducing the number of people entering the criminal justice system would likely provide better value for money - and better societal outcomes - than locking up more people’. It pointed out that ‘Political consensus has been a significant factor in both Finland and Canada’s success in reducing imprisonment rates’.

41. For the record, in the early 1950s, Finland’s rate on imprisonment was nearly 200 per 100,000 - nearly four times higher than that of other Nordic countries. By introducing a policy of ‘humane neo-classicism’ that focussed on evidence-best-practice realities accepted by agencies concerned with crime, including the news-media, the country reduced the rate to 57 per 100,000 (retrieved 23rd August 2009 from Lappi-Seppälä, 2002 and http://goliath.ecnet.com/coms2/gi_0199-1398889/ In-Finland-Penal-polict-and.html).
42. Lappi-Seppälä (1998; 2002), Finland’s Director of National Research Institute of Penal Policy, attributed the dramatic reduction in the size of the prison population in his country to a number of factors. These included:

· a ‘conscious long term and systematic criminal policy’;

· the ‘political will and consensus to bring down the prison rate’ 

· the involvement of ‘exceptionally-expert-oriented’ personnel with close personal and professional relationships with politicians - without crime control being a central political issue in election campaigns

·  the collaboration of the Judiciary with an ‘attitudinal readiness’ that came partly because their training included criminology

· the media retaining ‘quite a sober and reasonable attitude towards issues of criminal policy’, without creating a series of shocking headlines.

· the authorities paying particular attention to providing the public with up-to-date research-based facts on criminality, the functioning of criminal justice, and the existence of different crime prevention strategies.

43. Incidentally, the NZ Treasury need not have been quite so coy about chiding the Department of Corrections for its poor performance and its insatiable demands for money to build more of the prisons to do more of the same. A year earlier, in a report prepared for the incoming Minister, the Controller and Auditor-General (CA-G) looked into the matter after a series of blunders by the Department of Corrections and the Police led to the horrific Graeme Burton fiasco in December 2006/ January 2007.
 
44. The CA-G studied the files of a sample of 100 parolees, and found that in most of the cases, the officers had not followed one or more of the five key requirements for keeping the public safe. He wanted to ensure that in future: 
· the proposed accommodation of parolees would not be problematic for victims

· probation officers would regularly visit offenders in their homes;
· senior probation officers would oversee juniors in the  management of  high-risk offenders;

· enforcement action was consistent and prompt; and 

· victims were notified promptly about certain enforcement actions relating to an offender’s parole.’ 
(http://www.oag.govt.nz/2009/parole/docs/parole.pdf -retrieved 13th May 2009).
45. The independent authority heard of the high attrition rate of Probation Officers, and of the current shortage of trained staff. But it stopped short of tracking the sorry state of affairs to the custodial emphasis that the Department had imposed on the probation and parole service from the 1980s. 

46. Meanwhile, brave toilers in the field such as the Prisoners’ Aid Society and the Howard League for Penal Reform,
 the Movement for Alternatives to Imprisonment, and Prison Fellowship New Zealand (PFNZ),  were as voices in the wind. Between them, they worked steadily at grass-roots level to rehabilitate prisoners, initiate imaginative programmes, and mount conferences of international quality. At the PFNZ conference in 2008, politicians of all parties even agreed not to use crime as a football to gain votes in the forthcoming election.
47. Then came the coalition deal with the ACT party, in which National promised to support the much vaunted punitive proposals to a second-hearing. Subsequently came the change of Ministerial sponsorship reported above, the prevention of the Ministry of Justice officials appearing before the Select Committee, the reception only of further written submissions from a few of the people and organisations that had made previous submissions in person, and urgency being applied to shunt the measure through parliament. 
48. Ironically, the very minority party that campaigned to reduce government expenditure and taxes championed a measure to do precisely the opposite. 
Ideological underpinnings

49. The sorry state of affairs shows the dominance of ideology and politics over ideology and best practice.

50. I invite the audience to speculate on the ideology of the punitive crusaders, and not to be afraid of reaching unappealing conclusions.
51. All I would say is that overwhelming evidence from the time of the Middle Ages shows that deterrence, even in the most savage form, is a most unreliable principle on which to hope to reduce crime. There are even instances on record of hangmen committing the very offences for which they have executed offenders (cf. Taylor, in press, ch.1).
52. Sometimes today, ‘eye for an eye’ mutterings are still made to justify state vengeance, without reference to the brutality it was meant to replace when the concept was introduced in Babylon 2,000 years ago. The speakers also avoid reference to the major religions and philosophical systems that urge claims for vengeance be contained and converted into positive action (cf. http://wwwen.wikipedia.org/wiki/ Eye_for__an_eye - retrieved 8/6/08). 
53. Speaking for myself as a Quaker, (and setting aside best practice that happily would give empirical support to my ‘ideology’), my belief is that there is that of God in everyone. The task is to give it room to grow in myself, and to help others to do the same. In short, it is more important to know what man might become, than continue to punish him what he has been. 

54. Another adage I try to follow, is that of the Prophet Micah ch 6, v.8, viz: - :

‘He hath shewed thee, O man, what is good; and what does the Lord require of thee, but to do justly, and to love mercy, and to walk humbly with thy God?
Conclusion

55. The combination of best-practice research and religious belief, leads me and other Quakers to affirm that imprisonment does not:
.

· reduce crime: at best it prevents most individuals from offending for the duration of their sentence
· make the community safer: at best, it gives a false sense of security. 
· address the causes of crime: at best it gives the false impression that problems are being dealt with.

56. To the contrary, imprisonment is very costly, a drain on the economy, it impacts unfairly on some sections of our community much more than others, and feeds alienation. It also deprives other sectors of resources that would actually address the causes of crime.
57. Matters of penal reform are too complex and too important to be resolved by tub-thumping pressure groups seeking knee-jerk reactions from a frightened vox populi. They should be set aside for the sober appraisal of a specific commission to report regularly to Parliament - like those of health and disability, law, and mental health.
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� Howard Zehr (2001, pp.192-193), the American pioneer in the field of reformative justice, considered that for their recovery, victims needed safety, restitution for loss where possible, answers to their questions, the opportunity to be heard, and feelings of empowerment. Anger, retaliation, and vengeance rarely featured, except among those who purported to be among their supporters. 


� The slight discrepancies between the totals given by NZ authorities and those in the United States are due to the different dates on which the totals were accessed.


� Thirty-five year old Burton was on parole after having served 14 tears for a murder. He committed a number of serious offences, and his probation officer put his recall to prison in train. The police did not give his re-arrest priority, and after several weeks, they hunted him down in the bush-clad hills of the Akatarawa range in Wellington. There he killed a mountain biker and attempted to murder two others. He pleaded guilty and was sentenced to a minimum of 26 years imprisonment. About 7 months later, he was sentenced concurrently to preventive detention for attempting top murder a fellow inmate.  





� As far back as 1936, Blanche Baughan, the founding member of the NZ Branch of the Howard League, described an anonymous ‘Dominia’ in which the prison system lagged far behind that of a country aspiring to improve the moral qualities of its offenders. She argued that prisons, like hospitals, should be judged by the people they reformed. She went so far as to declare that ‘our talk about prisons being “reformative” and not “punitive” is mere humbug, when it is not hypocrisy’ (ibid, p.163). With her colleagues Laing and De la Mare, she drew attention to the fact that New Zealand, with a ratio in 1930 of 19.19 per 10,000 in prison, had a greater faith in imprisonment than England, where the ratio was 9.7 per 10,000. In 1992 Criminologist John Pratt reflected on the continuing disparity. The conundrum still needs to be addressed. 
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