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 Introduction

I have been asked to address you on the topic of the  “3 strikes” legislation. Three  strikes is now part of New Zealand law, with the Royal  assent given to the Sentencing and Parole reform Act  on 31 May 2010.  You can judge from the title I have chosen for this address that I align this development with the growing appeal of popular punitiveness and the emergence of an “anti-elites” politics
. In my view it represents all that is bad with what David Brown describes as the “uncivil politics of law and order”.
 Although 3 strikes models are not new in sentencing policy, they are highly controversial, for reasons I will endeavour to explain. The question do we need a “3 strikes” provision in New Zealand sentencing law has now become moot, given the recent passage of the legislation. We are now left with a penal law that is amongst the harshest measures ever introduced into New Zealand law. Its lauded aim of making our homes, businesses and communities safe again
 is political hyperbole. It undoubtedly will remove from society some very dangerous offenders, but it does not solve the problem of violent crime. That requires a change of culture, which this measure is incapable of achieving.   

In this lecture I will briefly outline how the “3 strikes” model began, and consider how it has worked in those jurisdictions, notably in California, that have embraced it. I will then outline the  New Zealand model and the policy behind  the new law. I will conclude with a discussion on whether “3 strikes” is necessary for New Zealand and whether existing sentencing options already do the work proposed for the “3 strikes” regime. The talk will conclude with a brief account of some of the likely effects of the 3 strike law.

Penal populism

It is necessary before I continue to make a few comments about this notion of “penal populism” sometimes called “populist punitiveness”. It is a feature of modern criminal justice in most Western countries, and has an important bearing on both the formulation of penal policy and, increasingly, the structure of legislation. On one view it is a manifestation of the fact that the law and order debate is becoming increasingly “uncivil”.
 The essence of this new “movement” is well expressed by Hogg and Brown
:

“ This trend reflects a certain style of public and political debate about law and order issues: closed and narrow rather than open and inclusive; inclined to disqualify rather than welcome diverse viewpoints; suspicious of knowledge and expertise where it fails to validate existing prejudices; predisposed to populist pandering to private securities and resentments instead of the promotion of informed, public spirited debate; and whose timeframe is always the short rather than the long term. We call this the uncivil politics of law and order.” 

What is particularly concerning about this phenomenon is the peremptory and exclusivist manner in which legislation is debated and enacted, leading  “governments and politicians impatient with elaborate judicial procedures and procedural rights to discard well-established principles and institutions of justice.”
 This was a particularly concerning feature of the lead-up to the passage of the Sentencing and Parole Reform Act 2010.  The minority members of the Law and Order Committee which examined the Sentencing and Parole Reform Bill were compelled to castigate the majority on the basis that the National and ACT party members of the committee used the weight of their majority to “ram through” a tranche of resolutions  effectively aimed at denying the right to public submissions and inhibiting the process of participative democracy.
  This undignified and undemocratic process is, sadly, not atypical of the populist approach to penal law-making where new laws and policies are enacted, effectively on the run, in order to manage both media and political pressure.
 It is a feature of modern penal law reform that, I’m afraid, we must get used to.

History of “3 strikes”
The three strikes model  now part of New Zealand law is hardly an original piece of legislation. It is clearly modelled on overseas paradigms which, of course, have devolved from quite specific fact situations.  Indeed, it could be said that the three strikes legislation model is itself a highly contextual, ad hominem, approach to lawmaking. As far as I am aware, it was never under serious consideration before members of the Sensible Sentencing Trust undertook a fact-finding visit to the US a couple of years ago. From the outset it has been vigorously, and I have to say skillfully (if not aggressively), promoted by David Garrett, who has become the ACT spokesman on law and order issues. I doubt the legislation would have occurred at all without Mr Garrett’s zealous advocacy of it.

Three strikes was  introduced in California in 1996 and was part of a package of changes designed to implement determinate sentencing in that State. Determinate sentencing is an approach which essentially rejects rehabilitation as a sentencing goal.  At the same time determinate, or structured sentencing, limits the discretion available to judges and introduces such things as mandatory minimum sentences to establish minimum sentences for certain crimes and so- called “truth -in-sentencing”. The latter model requires an offender to serve a minimum percentage of the sentence imposed by the court before the offender can be released on parole. Two, or three strikes, require that a person be imprisoned, thus eliminating the judges discretion to sentence to a non-custodial sentence, where an offender is convicted of a serious crime for the second or third time.

California was the first state to adopt the three strikes law, which was part of a package of sweeping changes in that jurisdiction aimed at implementing determinate sentences while rejecting the rehabilitation rationale. California’s three strikes model was a reaction to the brutal murder of a young girl by the name of Kimber Reynolds. She was killed by a convicted felon,  Joe Davis, who killed her in front of at least 24 witnesses after she resisted an attempt by Davis to steal her purse. The eventual adoption of the three strikes model in California was largely driven by the efforts of Kimber Reynolds father, Mike Reynolds, who worked tirelessly with Californian politicians to ensure the enactment of legislation establishing three strikes in California. Although the legislation has been widely criticised as being unnecessarily Draconian and extremely costly to administer, it has nevertheless remained in place as a significant feature of California’s current sentencing regime. It has been estimated that the cost of implementing three strikes in California was US$5.5 billion annually.

The California 3 strikes law was a prototype of its kind and has proven to be highly controversial. Essentially, it enhances punishment for offenders who commit serious crimes and have been previously convicted of serious crimes. While previous “strikes” were violent felonies, under Californian law the enhancement applied whenever the new conviction was for a felony, or serious crime – whether or not it was a crime of violence. The anomalies produced by the application of these laws in California are well known and I do not wish to rehearse them here. It is enough to say that inevitably legislation of this kind will produce unintended and unforeseen consequences which will inevitably result in serious injustices occurring.  
The New Zealand proposals

The 3 strikes  law  is now contained in the Sentencing and Parole Reform Act 2010.     The  Act amends the Sentencing Act 2003 and the Parole Act 2003. The Sentencing Act is amended by adding new sections 86A to 86 H to the principal Act. The  Act   gives effect to the Government’s worst repeat violent offender policy. It incorporates elements of the ACT Party’s “three strikes” policy in line with the National-Act confidence and supply agreement.

The Act provides that an offender who receives a qualifying conviction  for a “serious  violet offence” (as defined in s86A) will receive a  first  warning in the form of a written notice. If the offender is later convicted of another specified serious violent offence committed after receiving the first warning, the offender will receive a final  warning and will be required to serve the full term of any determinate sentence of imprisonment imposed by the Court and will not be eligible for parole. If the offender commits a third specified violent or sexual offence other than murder after the final warning, the court  must sentence the offender to the maximum term of imprisonment and order  that the sentence be served without parole, unless  it is satisfied it would be manifestly unjust to do so. This means that, unless the Court exercises its discretion to allow parole, an offender convicted for any relevant specified offence on a “third strike” will have to be sentenced to the maximum term of imprisonment  with no prospect of parole.
Where an offender receives a sentence of life imprisonment for murder for the second or third offence, the court must order that the offender is not eligible for parole, unless  given the circumstances of the offence or the offender, that would be manifestly unjust. Where the Court finds manifestly unjust reasons for not imposing life without parole it must impose a minimum sentence of not less than 20 years, and if that is manifestly unjust it may, with reasons, impose a minimum period of imprisonment of less than 20 years (s 86 E(5)), although never less than ten years(s103 (2)).

The Act also gives courts the option of imposing a life sentence without parole for the worst murders, regardless of the offender’s prior record. Under an amendment to s103 Sentencing Act 2002, which defines the “Imposition of minimum period of imprisonment or imprisonment without parole if life imprisonment imposed for murder”, the Court must sentence an offender convicted of murder to imprisonment for life and order the offender serve a minimum period. However, if the court is satisfied that no minimum period of imprisonment would be sufficient to satisfy the requirements of holding the offender accountable, denunciation or deterrence, it may order the offender serve the sentence without parole (s 103 (2A)) as amended by the Sentencing and Parole Reform Act 2010, s 10). However, the offender must be 18 or over for this restriction to apply.

When with the changes begin to operate?

 Because the legislation is not retrospective, the new sentencing regime will take effect gradually. It will only be when an offender is convicted of a second qualifying offence committed after 31 May 2010  that there will be any change in sentences imposed or served.  It is said that this means there will be a significant opportunity to reflect on how the Act will affect criminal procedure in New Zealand. Certainly, there is likely to be a significant “down time” before we begin to see the effect of the new law. Two interesting questions relate to how prosecutorial discretion will be exercised in determining which charges to lay and how the Courts will interpret what is “manifestly unjust” for the purposes of imposing the maximum penalty with no prospect of parole. In both cases the discretion of the Police in laying charges initially and the way in which Crown  solicitors formulate counts in indictments will be critical to the operation of the new regime.  

Policy behind the legislation

In the Cabinet paper seeking final approval for the introduction of the Bill the Minister of Justice outlined the policy behind the legislation. He noted that the Government was concerned about violent crime and, in particular, serious violent crime committed by repeat offenders. He noted that as part of its law and order policy, the Government was committed to removing eligibility for parole for the worst murderers and the worst repeat violent offenders, as a means of improving public safety through the deterrence and incapacitation of such offenders for a longer period. The Minister also noted the Government’s intention to increase victim and public confidence in the justice system through greater truth in sentencing, and to relieve victims of the stress associated with attending parole hearings and the likelihood and eventuality of the offender being released on parole.

In the Paper the Minister did concede that the provision of life sentences without parole was likely to be “contentious” as was the provision of life sentences with a minimum non-parole period of 25 years after an offender has received a final warning. In particular, it was conceded that such sentences would, in many cases, be disproportionate to the sentence that would have been imposed by applying the normal principles and purposes of sentencing and likely to breach the right against disproportionate penalties in the  New Zealand Bill of Rights Act and international human rights treaties that New Zealand is party to. It was considered that the ‘manifestly unjust’ exception might lessen the potential disparity in individual cases but was unlikely to prevent disproportionate sentences from being imposed. This is a remarkably frank concession but, unfortunately, was not enough to dissuade the Government from proceeding with the legislation.

Criticisms of the Bill

As I noted earlier “three strikes” legislation has been heavily criticized in the countries where is has been introduced, and, I believe, for good reason. Let me outline some of the criticisms leveled at “Three strikes” that might assist us in evaluating the New Zealand  developments.

Proportionality theory
First, as the Cabinet paper admits, three strikes allows an offender to be sentenced more severely than is proportionate to the current offence. Yet proportionality, or desert theory, requires that a sentence address an offender as a moral agent. The idea is that as a moral agent the offender has the capacity to evaluate and to respond to an official evaluation of his or her conduct.
 The official evaluation is communicated by imposing a proportionate sentence, but not any greater sentence that punishes the offender in order to achieve a preventive goal (ie deterrence or incapacitation). In so doing proportionality theory respects rule of law values and places clear limitations on state power over offenders.
 The essential issue here is that the penalty imposed should not be out of proportion to the gravity of the crime involved. 

Cumulative sentencing
Three strikes clearly permits disproportional sentencing and is, therefore, in significant conflict with accepted and orthodox sentencing theory. It represents a major inroad into rule of law protections. In particular, three strikes introduces an especially harsh form of  cumulative sentencing which contravenes accepted sentencing theory. Cumulative sentencing occurs where a court orders that sentences imposed for a number of different offences committed virtuously simultaneously  be served consecutively, because they involve different types of criminality rather than being seen as part of one transaction. Normally sentences for separate offences are imposed to be served concurrently   Cumulative sentences are  used sparingly  and only where the offences for which the offender is sentenced are different in kind. This is because of the risk that the total cumulative sentence imposed for each individual offence may be  disproportionate to the  overall criminality of the accused’s actions. The New Zealand  Court of Appeal  has held that when imposing cumulative sentences courts must consider the  total  term of imprisonment  to ensure that it is not excessive and that there is no double-counting of the aggravating factors taken into account in determining the length of each sentence.
 Three strikes breaches these principles on both counts, since it depends on excessive, non-proportional sentencing  as its principal rationale.
Public safety
Secondly, three strikes is unlikely to have the hoped for effect of improving public safety. An examination of the effects of the Californian law showed that the mandatory “three strikes” sentence was imposed in only about 10 per cent of eligible cases because of prosecutorial and other discretion. Furthermore, there was little evidence of a significant crime-preventive effect. The “political legend” of three strikes law as a new tough policy against crime was shown to be a falsehood, since previous laws were no less repressive.
 Furthermore, there is also evidence while three –strikes laws may have had an appreciable effect on the likelihood of recidivism for 1st and 2nd strikers in a Californian study, it was also found that three-strike eligible criminals who got arrested for a third offence  committed more serious crimes. Amongst third-strike eligible offenders, the probability of committing more violent crimes increased by 9 percentage points.
 There is, therefore, a danger that people may falsely assume that because the three strikes law targets the “worst of the worst” offenders that will necessarily mean that the community will be correspondingly safe according to the degree to which such persons are incapacitated. While there may be a limited measure of truth in that proposition, the reality is that for every violent offender taken out of circulation through the application of   3 strikes laws, a new cohort of violent offenders is emerging who will be as dangerous as those they are replacing. The community will be safe only when the violent culture and those factors which predispose to violence are turned around through education, the re-establishment of communitarian ethical values and, where necessary,  the application of stern but humane penal measures.

Discriminatory effects.
Thirdly, there is evidence in those jurisdictions that have three strike laws that  they produce disproportionate and discriminatory effects. Of a total number 1300 third time felony offenders sentenced under California’s three strikes law in 1996, only 15 % were sentenced for violent crimes and 6 % were sentenced for serious crimes. This implied that a disproportionate eighty per cent of criminals sentenced under three strikes law were incarcerated for nonviolent crimes. The majority of non-violent criminals sentenced under three strikes laws were drug users and petty thieves.
This, of course, cannot happen under the New Zealand model, because all “strikeable” offences must be specified “serious violent offences”. Nonetheless, because the serious violent offence category does not differentiate between the nature of the offending that may constitute a strike offence, there is real potential for grossly disproportionate sentencing relative to the actual seriousness of the strike offence. Eg a conviction for sexual violation on a third strike does not differentiate between a violent and prolonged rape and an adventitious act of unconsented–to indecency in the context of a troubled marriage, for which the offender, on either account, must serve a minimum period of 20 years without parole.  Richard Ekins and I address these concerns in some detail in our paper published on the Maxim Institute web page.  

It has also been shown that Three Strikes has a discriminatory effect on people sentenced under its guidelines. A report by the Californian Department of Corrections showed that 43 % of criminal convicted under three strikes laws were African- Americans.
In that jurisdiction it meant African –Americans were sentenced at a rate of thirteen –to –one over Caucasians. Although particular factors relating to inadequacy of legal representation and racism in charging decisions were seen as major factors in California, it is likely that New Zealand data would reflect similar trends, given the over-representation of Maori offenders already in New Zealand prisons.
 It is recognized by Government that this law will impact Maori disproportionately.

Overburdening the criminal justice system
Fourthly, Three Strikes laws are likely to overburden the criminal justice system. Interestingly, the Cabinet Paper does not address this concern in addressing consultation and compliance issues. In addition to leading to an inevitable increase in prisoner numbers and the risk of over-crowding, a likely effect of three strikes, will be an increase in the number of jury trials. Offenders with nothing to lose will take every opportunity to test the evidence in the hope of avoiding conviction on a third-strike offence. This has occurred in California, where in 1997 -1998 jury trials were up by at least 40 %, a direct result of the three strikes legislation
. This led there to a backlog in the criminal justice system. It follows that the anticipated harsh penalties associated with three strikes will lead some offenders to take their chances with a jury with a view either to acquittal or some lessening of the offences charged (especially reducing murder to manslaughter). This possibility does not seem to have been factored in by those advocating this policy. 

Financial costs.
Finally, Three Strikes is likely to create an additional financial burden on an already over-burdened criminal justice system. Although we are told the effects of the new policy will not be seen for some time after the enactment of the legislation, ultimately it will impact a significant number of offenders. Because we will be looking, for the first time at offenders having to serve real whole –of-life sentences, we are going to have to deal with the growing phenomena of elderly, and increasingly, demented prisoners in our jails. The costs associated with managing their care will be considerable.

Alternative sentencing options

New Zealand has a comprehensive range of sentences available to serve the needs of retributive and restorative justice. In many instances combinations of both of these approaches may be effective in achieving rehabilitation and the reduction of recidivism. Deterrent and incapacitative measures are already available through the sentences of life imprisonment for homicide offences and preventive detention for serious violent and sexual offences. Furthermore, the availability of extended supervision orders
 for some  serious sexual offenders  and the sentence of home detention coupled with judicial monitoring
 are structured to provide valuable oversight and restraint of offenders and to limit the risk of further offending. The greater use of minimum sentences, already provided for in our Sentencing Act, and judicious use of parole will often be all that is necessary to contain offenders and to provide a sufficient warning of the dangers to them of further offending. These measures, together with various combinations of community –based sentences are generally apt to meet the purposes of sentencing, when combined with relevant principles mandated in sentencing legislation.
 There is no justification for a new sentencing regime which, by its  very nature, transgresses accepted and established goals and principles of sentencing which are well established in New Zealand.
Concluding comments
 However the three strikes legislation is conceptualised, and whether or not we agree that it is a good thing, it arises out of a particular, and highly personalized,  approach to criminal legislation.  In New Zealand, as in other Western jurisdictions a “tough on crime” rhetoric is predominant in political debates, and signals a marked shift from previous rehabilitation type models of criminal justice to a highly punitive approach  to criminal justice . However, whereas previous models of criminal justice were  based on retributive or desert-orientated  theories, the modern tough –on- crime approach is essentially based upon utilitarian theories, in particular, deterrence and incapacitation. It ignores the demands of proportionality, a centrepiece in any humane sentencing regime.

 For my part I am not convinced that three strikes is a necessary development in New Zealand criminal justice. It represents a harshness in criminal justice in New Zealand that we have not witnessed since we abolished the death penalty.  Furthermore, the evidence to support it is lacking. It is an idea borrowed from another jurisdiction where it has been proven not to have led to a significant decrease in the volume of violent offending, but to radical increases in the costs of administering penal justice. In my view existing penalties are more than adequate to deal with the issues three strikes purports to address and for very little gain we have now added a truly draconian new sentencing regime that will add significantly to the cost of administering criminal justice in this country. It is, in my view, a thoroughly bad idea. But whether it is likely to be the last of such harsh penal measures, I frankly doubt it. The Russian-American sociologist, Pitirim Sorokin, has astutely observed that in a period of crisis, when religious and inner moral control cease to regulate human behaviour, and where sensual values predominate, the penal system is likely to be much more severe, cruel and blind than during a period when Ideational values are strong
. On this basis I think we can expect to see further harsh penal measures being considered  until such time as strong moral leadership is able to challenge and turn around the culture of violence which is deeply embedded in New Zealand society.
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